order". 2 Moreover, countries in the area have embarked upon regional integration efforts, and accepted the jurisdiction of international tribunals, such as the Inter-American Court of Human Rights 3 or the International Centre for Settlement of Investment Disputes (ICSID), 4 as well as the hundreds of Bilateral Investment Treaties (BITs) ratified in this regard. These tribunals expressly accept the applicability of international or transnational principles, to the point that the ICSID Convention is recognised as the first of its kind to use the expression "rules of law", 5 after being adopted by arbitration rules and by the arbitration model law itself as proposed by the United Nations Commission on International Trade Law (UNCITRAL) in 1985 (as amended in 2006) .
At a regional level, the Common Market of the South (MERCOSUR), for instance, attaches importance to non-state law, witness the wording of the Treaty of Asunción of 1991 (which created the regional bloc) in its Annex 2 to the CIF and FOB terms, which clearly makes reference to the International Chamber of Commerce INCOTERMS, 6 or of Article 10 of the MERCOSUR 2
The Paraguayan Constitution is an example in this regard, expressly admitting in its Art. 145 
5
Until its inclusion in the UNCITRAL Model Law on International Arbitration, the expression "rules of law" had only been used in Art. 42 
6
This was pointed out by CRISTIAN GIMÉNEZ CORTE, Los usos comerciales y el derecho de fuente convencional en el MERCOSUR, Jurisprudencia Argentina (2002) , and by myself in many contributions, such as, for instance, J.A. MORENO Arbitration Agreement of 1998, which was ratified by all full members of the bloc (Argentina, Brazil, Paraguay and Uruguay 7 ), where it recognises the applicability of "Private International Law and its principles", as well as the "Law of International Commerce".
The MERCOSUR countries and many others in Latin America have, in turn, ratified instruments prepared by the Organization of American States (OAS) that are open to the applicability of non-state law, such as the Panama Convention of 1975 regarding Arbitration. 8 In fact, the OAS, via its Inter-American Specialized Conference on Private International Law (CIDIP, for its Spanish acronym) has accomplished much for the modernisation of Private International Law in the Americas. In seven editions starting in the mid-1970s, the OAS has approved several legal texts later adopted or providing the inspiration for reforms in many countries with general positive impact. 9 Furthermore, as pointed out by Jean Michel Arrighi, many of these enactments have, in turn, helped pave the way for solutions subsequently adopted in other regions or around the world. 10 In this regard, 12 Where it states in its Art. 10 that: "In addition to the provisions in the foregoing articles, the guidelines, customs, and principles of international commercial law as well as commercial usage and practices generally accepted shall apply in order to discharge the requirements of justice and equity in the particular case." 13 J.L. SIQUEIROS, "Reseña General sobre la Quinta Conferencia Especializada Interamericana sobre el Derecho Internacional Privado, CIDIP-V", Cursos de Derecho Internacional, Serie Temática, Volumen I (Parte I): El Derecho Internacional Privado en las Américas (1974 Américas ( -2000 , General Secretariat, Department of Legal Affairs, Washington D.C. (2002), 516. The solution is set forth in Art. 10 (see supra note 12). In addition, Art. 9 states: "If the parties have not selected the applicable law, or if their selection proves ineffective, the contract shall be governed by the law of the State with which it has the closest ties. The Court will take into account all objective and subjective elements of the contract to determine the law of the State with which it has the closest ties. It shall also take into account the general principles of international commercial law recognized by international organizations. Nevertheless, if a part of the contract were separable from the rest and if it had a closer tie with another State, the law of that State could, exceptionally, apply to that part of the contract."
14 That is why Fernández Arroyo claims that "some roads go beyond Rome", in a publication in who favour openness towards transnational law. 16 However, even though well received by legal scholars, 17 the OAS Convention (MC) itself has so far only been ratified by Mexico and Venezuela, in contrast with other continental instruments which have been widely adopted. One may speculate as to why this Inter-American instrument has not been ratified by more countries, and it is undeniable that there is something wrong with it, yet it would defy common sense to attribute this failure to the openness expressed in the text towards transnational law, considering the many positive developments outlined above as well as other highly relevant accomplishments brought about by arbitration in the region, as will be shown below. It is, of course, possible that the legal establishment is simply not sufficiently aware of the consequences of these many achievements, which should naturally tend to favour ratification of the MC.
In an article written in collaboration with Mercedes Albornoz on the low rate of ratification of the MC, 18 we stated the following: "This might be due to the lack of information regarding its content and the methods under which the solutions of this convention could be adopted by the rest of the continent. 19 American circles have shown a certain reticence about receiving the modern solutions adopted by the MC." 20 It is common knowledge that some issues were not fully resolved in the negotiations leading up to the drafting of the MC, with "compromise solutions" the inevitable result. Hence, instead of ratifying the text (or in addition to ratification), States could incorporate its key advances in such prospective laws, regional texts -such as those of MERCOSUR -on private international law as they might be drafting in respect of international contracts, and, where appropriate, even improve on its provisions with regard to those issues in this Inter-American instrument that cause concern or stand in need of clarification (see below).
The current work of the Hague Conference should, in part, contribute to the concrete reception of the MC -through the incorporation mechanism finally opted for -by a greater number of countries. Many countries may have been loath to adopt the MC due to the boldness of its formulae or the doubts surrounding the interpretation of some of its solutions. Additionally, the work of the Hague Conference could contribute to a possible future refinement of the Inter-American instrument to facilitate ratification. There can be no doubt that the answers provided by the Hague Conference, given their indisputable cosmopolitan nature will be of invaluable assistance in interpreting the current issues regarding the Inter-American instrument." 21 outside treaty ratification -one might resort to "incorporation by reference", as was the case of Uruguay which adopted as a law the rules of interpretation of several articles of the 1940 Montevideo Treaty on International Civil Law. Or one might resort directly to "material incorporation", which entails the complete transcription of a treaty into domestic law. For its part, Venezuela took a different path by incorporating the principles of the Mexico Convention into its 1998 Private International Law Act so as to give the MC residual application. That is to say, the conventional instrument was not copied in full but was used as a foundation for the purpose of internal regulation on international contracts. At the same time, any provisions not transcribed or adopted as principles have the full complement of remaining MC rules to interpret its meaning or supplement the rules contained in the autonomous legislation (HERNÁNDEZ-BRETÓN, cit., [185] [186] [187] Co. Ltd. and Seoulia Confectionery Co. v. Dulces Luisi, S.A. de C.V. (1998) , stated that the duty of good faith and fair dealing constitutes a cornerstone in international commerce and, as such, should prevail over provisions of Mexican law. In resolving the case, the Commission decided to apply not only the CISG but also, in general, internationally accepted commercial uses and practices with a view to achieving justice and equity (justicia y equidad) in the case at hand. 23 More recently, two important Colombian decisions have also shown an evident openness to international contract law principles. In a case brought in 2010 regarding a constitutionality challenge in respect of Section 1616 of the Colombian Civil Code, which limits awards to foreseeable damages, the Constitutional Court considered the rule to be reasonable -and, therefore, that it should stand as it was -, in accordance with the international standards laid down in the CISG and the UNIDROIT Principles of International Commercial Contracts (hereinafter: the "UNIDROIT Principles"). 24 In another case, also brought in 2010, the Supreme Court relied on Article 77 of the CISG on the duty to mitigate damages, considering it an evident expression of an international principle applicable to contracts, and extending it to a case in which Colombian national law was applicable. 25 In Brazil, a clear theoretical explanation of how and why non-state law or international principles, such as the UNIDROIT Principles, should permeate Brazilian domestic contract law can be found in an excellent book by renowned scholar, Lauro Gama Jr. 26 According to Gama Jr., Brazilian law, in an arbitral setting, openly admits the broad applicability of lex mercatoria, general principles of law or the UNIDROIT Principles. 27 As will be seen in the following paragraphs, this, in fact, is what is happening in Latin American practice.
IV. -NON-STATE LAW AND ARBITRATION IN LATIN AMERICA
The 1958 New York Convention on Recognition and Enforcement of Arbitral Awards has been widely ratified by Latin American countries, and, as accepted by the International Law Institute in its Cairo Declaration 28 and arbitration practice, 29 this implies the admission of non-state law since recognition of arbitral awards cannot be denied on the sole basis that the tribunals advanced the arguments underlying their decisions relying on non-state law.
Not only have this and other conventional instruments, mentioned above, been adopted in Latin American countries but, starting in 1993 with the Mexican experience, a wave of legal reforms has swept the region, involving many other countries such as Colombia, Chile, Panama, Peru, Venezuela, Paraguay and Brazil. 30 Two notable exceptions are Argentina and Uruguay, although both 27 Ibid., 444. 28 The declaration states: "... the fact that an international arbitrator has sustained an award on transnational rules (general principles of law, principles common to many laws, international law, trade use and similar expressions) instead of the laws of a determined State, should not, by itself, affect the validity or enforceability of the award, when the parties have agreed that the arbitrator could apply transnational rules, or when the parties were silent with regards to the applicable law." 29 See J.A. MORENO RODRÍGUEZ, "Los contratos y la Haya", supra note 6. 30 Bolivia, Law No. 1770 The reforms draw upon the UNCITRAL Model Arbitration Law, and many countries have gone one step further, not only basing their reforms on this instrument for international arbitrations, but extending its provisions to local arbitrations, as well. 33 This development, described as a "real revolution" or a "notable evolution", 34 can lead to interesting consequences, in the sense that many of the laws concerned not only recognise non-state law as stated in Article 28 of the UNCITRAL Law, but also extend this provision to national arbitration. As is well known, Article 28 of the Model Law, by using the expression "rules of law", accepts the applicability of non-state law if chosen by the parties, 35 which is understood to comprise lex mercatoria and transnational law. 36 Moreover, Article 28(4) states that in all cases, the terms and conditions of the contract and the commercial usage and practices applicable to the transaction are to be taken into account. It is widely accepted that the application of this rule does not depend on the will of the parties but prevails over what is determined by conflict rules, which in the final analysis may derive from the lex mercatoria or transnational law, at least as regards the application of its fundamental principles to the particular case. This was recognised by an Arbitral Tribunal in Costa Rica 37 and by an Argentine Arbitral Tribunal. Although both parties had designated Argentine law as applicable, the latter resorted to the UNIDROIT Principles as international commercial usage and practices reflecting the solutions of different legal systems and international contract practice, stating that, as such, according to Article 28(4) of the UNCITRAL Model Law on International Commercial Arbitration, they should prevail over any domestic law. 38 It is worth noting that, "as a surprising matter for its time and beyond the model law" -as it was described -, the Panama Arbitration Law, which also extends its provisions to domestic arbitration, states in its Article 27 that the tribunal will take into account the contract, commercial uses and practices "and the UNIDROIT Principles of International Commercial Contracts." 39 As a consequence, an arbitral tribunal sitting in Panama invoked Articles 7.4.2 and 7.4.3 of the UNIDROIT Principles regarding damages in an ex aequo et bono arbitration, since -according to the arbitrators -the aforementioned Article 27 of the Panama Arbitration Law "orders the tribunal" to take them into account. 40 Arbitral tribunals in other Latin American countries have also relied on non-state law or the UNIDROIT Principles, for instance in the case of two awards rendered in Costa Rica, one of them referring to Article 7.4.8 of the Principles on "mitigation of damages 41 and the other expressly stating that the UNIDROIT Principles are "the main component of the general rules and principles regulating international contractual obligations and enjoying wide international consensus." 42 In turn, an arbitral tribunal in Colombia decided to apply Colombian law "as well as the provisions of the contract and the relevant commercial usage and practices in accordance with Article 17.2 of the ICC Rules of Arbitration, referring repeatedly to the UNIDROIT Principles, in particular to both the black letter rules and comments of Articles 5.3, 1.7, 7.4.3, 7.4.8 and 7.4.4." 43 In addition, in Brazil, the UNIDROIT Principles were invoked in support of arguments based on Brazilian law in two cases related to hardship; 44 while in Argentina, in a case already referred to above, an arbitral tribunal made them prevail over the applicable Argentine law, by holding that they constitute international commercial usage and practices that should prevail over any domestic law. 45 References to the UNIDROIT Principles are not limited to arbitral tribunals. In Venezuela, the Supreme Court, in support of the broad interpretation of the concept of international contracts, referred, inter alia, to the Preamble, Commentary 1, of the UNIDROIT Principles. 46 A reference can also be found in the ruling of an Argentine Appellate Court which, among its arguments, referred to Article 2.1.4 of the UNIDROIT Principles in order to determine questions related to the definite nature of the offer. 47 Although these developments cannot be ignored, it could be argued that, in practice, not too many cases in the region apply non-state law, either directly or for the purpose of interpreting national law provisions. A factor may be that the Latin American countries' reporting systems are, in general, quite primitive and inadequate. Be that as it may, the fact is that the continent has incorporated numerous conventions and laws accepting non-state law, and that the results of these developments remain to be seen, particularly once -and if -the legal culture aligns itself with the evolution taking place at the regulatory level.
It must be recognised, however, that Latin American legal thinking still has some way to go before the potential impact of the admission of non-state law is fully understood.
V. -CONCLUSION
In short, Latin American countries have adopted countless conventions accepting non-state law and even the judgments of supranational tribunals applying it. The region's own instrument on the applicable law in international contracts, i.e., the Mexico Convention, is clearly oriented in this direction, and its low ratification rate does not alter the fact that other conventional enactments open to non-state law are widespread in the region, nor can it overshadow the developments in regional blocks such as MERCOSUR or the mass adoption of arbitration laws in Latin America expressly accepting non-state law -already recognised in arbitration practice -, and even extending it in some cases to domestic settings.
The gradual regional consolidation of this regulatory trend in legal thinking and practice can only strengthen contract parties in their expectations and benefit the international commercial community as a whole, living as it does in a pluralist world where state and non-state law co-exist in ways that can be neither ignored nor undermined.
